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BEFORE THE ARIZONA CORPORA6LIIO~~O&E~lSSION 
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‘ 

3ARL J. KUNASEK 
CHAIRMAN 

IIM IRVIN 
COMMISSIONER 

#ILLIAM A. MUNDELL 
COMMISSIONER 

N THE MATTER OF US WEST 
ZOMMUNICATIONS, INC.’S COMPLIANCE 
WITH 5 271 OF THE TELECOMMUNICATIONS 
4CT OF 1996. PROCEDURAL ORDER 

DOCKET NO. 

BY THE COMMISSION: 

On Mayl7, 1999, joint Intervenors AT&T Communications of the Mountain States, Inc., 

TCG-Phoenix, MCI WorldCom, Inc. and Sprint Communications Company, L.P. (collectively, “Joint 

htervenors”) filed a Motion to Compel US WEST Communications, Inc. (“US WEST”) to respond 

o data requests JI-130, JI-131, JI-132 and JI-133. The subject data requests sought information and 

jocuments relating to any review by any outside consultants that US WEST has retained to study, 

:valuate or analyze the performance of its interfaces and/or access that US WEST provides to its 

iperation support systems (“OSS”) for competing local exchange carriers (“CLECs”). US WEST 

3bjected to the subject data requests to the extent they sought production of documents protected by 

.he attorney-client privilege, the work product doctrine or the self-evaluation privilege. 

In their Motion to Compel, the Joint Intervenors argued that the Commission should reject US 

WEST’S claims of privilege for the following reasons: 

1. The attorney client privilege only protects disclosure of actual communications 

between an attorney and client made for the purpose of rendering legal advice and US 

WEST had failed to provide sufficient information to determine whether the attorney 

client privilege attaches to the OSS reports; 

2. The work-product doctrine only protects attorney work-product prepared in 

anticipation of litigation, and US WEST had not provided information to indicate the 

subject documents were prepared in anticipation of litigation; and 

Even if the subject documents are work-product prepared in anticipation of litigation, 3. 
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they should be discoverable because the Joint Intervenors have substantial need for the 

information and cannot, without undue hardship, obtain the equivalent information by 

other means. 

On May 24, 1999, US WEST filed its Opposition to the Motion of the Joint Intervenors. In 

its Opposition, US WEST asserted that the documents at issue consist of reports and other written 

materials that outside consultants prepared to assist US WEST’S attorneys in advising US WEST of 

the nature of litigation risks associated with the OSS. US WEST asserted that in addition to being 

prepared for litigation, the documents contain US WEST counsel’s mental impressions and legal 

theories. US WEST submitted affidavits of its attorneys that indicate legal counsel commissioned the 

reports and relied upon the reports in rendering legal advice to US WEST, and consequently, these 

reports constitute “communications” within the meaning of the attorney-client privilege. The 

affidavits indicate that US WEST legal counsel requested the consultants to prepare the materials to 

assist in rendering legal advice regarding pending and anticipated litigation. The affiants indicate 

they had substantial involvement in directing the consultants’ activities, reviewing their work and 

preparing the final reports, and consequently, the reports reflect counsel’s thought processes, opinions 

and legal theories as well as the thought processes and opinions of non-testifying consultants that US 

WEST retained in anticipation of litigation. 

The Joint Intervenors filed their Reply Memorandum on June 1, 1999, in which they argued 

that even if the claimed privileges attach to the subject documents, the privileges do not protect the 

underlying factual information from disclosure. The Joint Intervenors requested the Motion to 

Compel be granted or in the alternative, should the Hearing Division conclude it is unable to 

determine whether the documents and other information falls within the protection of the claimed 

privileges, that it order US WEST to produce the documents for an in camera review. 

During a pre-hearing conference held on June 4, 1999, the presiding Hearing Officer in the 

§271 proceeding ordered US WEST to make the documents available for an in camera review by a 

Hearing Officer within the Division who is not involved in the §271 proceeding (“Special Master”). 

US WEST produced the documents on or about June 18, 1999. US WEST produced the documents 

with the understanding that the Special Master would review the documents outside the presence of 
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:ounsel for the parties and that no one other than the Special Master making the review should have 

iccess to the materials. 

After review of the legal arguments and in camera review of the subject reports and related 

iocuments, the Special Master finds that the subject documents are protected from discovery by the 

ittorney-client privilege and the work-product privilege. These reports and related documents were 

nade to facilitate the rendition of legal advice to US WEST and have been maintained as confidential 

“or that purpose. Although the OSS reports and related documents are protected from discovery, the 

%cts underlying these reports are not. To the extent data requests JI-130 and -132 seek disclosure of 

inderlying facts, US WEST must respond to the extent it is possible without disclosing the mental 

mpressions, conclusions, opinions or legal theories of its attorneys or other representatives, including 

ts non-testifying representatives. 

IT IS THEREFORE ORDERED that the firnished documents will be sealed subject to 

ippeal. 

DATED this /@day of September, 1999/-\‘ 

e foregoing mailed 
y of September, 1999 to: 

nomas M. Dethlefs 
J S WEST Communications, Inc. 
1801 California Street, #5100 
3enver. Colorado 80202 

Maureen Arnold 
J S WEST Communications, Inc. 
3033 N. Third Street, Room 1010 
’hoenix. Arizona 8501 2 

Michael M. Grant 
3ALLAGHER AND KENNEDY 
2600 N. Central Avenue 
Phoenix. Arizona 85004-3020 

rimothy Berg 
FENNEMORE CRAIG 
3003 N. Central Ave., Suite 2600 
Phoenix. Arizona 85016 
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Mark Dioguardi 
TIFFANY AND BOSCO PA 
500 Dial Tower 
1850 N. Central Avenue 
Phoenix, Arizona 85004 

Penny Bewick 
ELECTRIC LIGHTWAVE, INC 
4400 NE 77* Avenue 
Vancouver, Washington 98662 

Thomas L. Mumaw 
SNELL & WILMER 
One Arizona Center 
Phoenix, Arizona 85004-0001 

Donald A. Low 
SPRINT COMMUNICATIONS CO L.P 
8140 Ward Parkway SE 
Kansas City, Missouri 641 14 
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:arrington Phillips 
:OX COMMUNICATIONS 
400 Lake Heam Drive, N.E. 
itlanta, Georgia 30319 

[homas H. Campbell 
>EWIS & ROCA 
10 N. Central Avenue 
'hoenix, Arizona 85007 

indrew 0. Isar 
TRI 
1312 92"d Avenue, N.W. 
jig Harbor, Washington 98335 

lichard Smith 
:OX CALIFORNIA TELECOM, INC. 
Two Jack London Square 
jakland. California 94697 

{ichard M. Rindler 
dorton J. Posner 
;WIDER & BERLIN 
,000 K Street, N.W. Suite 300 
washington, DC 20007 

,ex J.  Smith 
dichael W. Patten 
3ROWN & BAIN 
!901 N. Central Avenue 
'.O. Box 400 
'hoenix, Arizona 85001 -0400 

2harles Kallenbach 
WERICAN COMMUNICATIONS SERVICES INC 
31 National Business Parkway 
innapolis Junction, Maryland 20701 

k e n  L. Clauson 
%oms F. Dixon 
dC1 TELECOMMUNICATIONS COW 
'07 17th Street, #3900 
jenver, Colorado 80202 

tichard S. Wolters 
AT&T & TCG 
1875 Lawence Street, Room 1575 
Denver. Colorado 80202 

Joyce Hundley 
UNITED STATES DEPARTMENT OF JUSTICE 
Antitrust Division 
1401 H Street NW, Suite 8000 
Washington, DC 20530 

Joan Burke 
OSBORN MALEDON 
2929 N. Central Avenue, 21st Floor 
P.O. Box 36379 
Phoenix, Arizona 85067-6379 

Stephen Gibelli 
Scott S. Wakefield, Chief Counsel 
RUCO 
2828 N. Central Avenue, Suite 1200 
Phoenix, Arizona 85004 

Patricia L. vanMidde 
AT&T 
2800 N. Central Avenue, Suite 828 
Phoenix, Arizona 85004 
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Daniel Waggoner 
DAVIS WRIGHT TREMAINE 
2600 Century Square 
1501 Fourth Avenue 
Seattle, WA 98101-1688 

Alaine Miller 
NEXTLINK Communications, Inc. 
500 108' Avenue NE, Suite 2200 
Bellevue, WA 98004 

Frank Paganelli 
Colin Alberts 
Blumenfeld & Cohen 
1615 M. Street, Suite 700 
Washington, DC 20036 

Raymond S. Heyman 
Randall H. Warner 
ROSHKA HEYMAN & DeWULF 
Two Arizona Center 
400 N. Fifth Street, Suite 1000 
Phoenix, Arizona 85004 

Diane Bacon, Legislative Director 
COMMUNICATIONS WORKERS OF AMERICA 
5818 North 7' Street, Suite 206 
Phoenix, Arizo~p @014-5811 A 

By: 
Ddbbi Person z 

Secretary to Jane Rodda 


